Bureau of Land Management, Interior
fee would result in undue financial
hardship;

(2) The application processing or
grant monitoring costs are determined
to be grossly excessive in relation to
the costs of constructing the facilities
or project requiring the right-of-way
grant or temporary use permit on the
public lands;

(3) A major portion of the application
processing or grant monitoring costs
are the result of issues not related to
the actual right-of-way grant or tem-
porary use permit;

(4) The applicant/holder is a non-
profit organization, corporation or as-
sociation which is not controlled by or
a subsidiary of a profitmaking enter-
prise;

(5) The studies undertaken in connec-
tion with the processing of the applica-
tion have a public benefit;

(6) The facility or project requiring
the right-of-way grant will provide a
special service to the public or to a
program of the Secretary;

(7) A right-of-way grant is needed to
construct a facility to prevent or miti-
gate damages to any lands or improve-
ments or mitigate hazards or danger to
public health and safety resulting from
an Act of God, an act of war or neg-
ligence of the United States;

(8) The holder of a valid existing
right-of-way grant is required to secure
a new right-of-way grant in order to re-
locate facilities which are required to
be moved because the lands are needed
for a Federal or federally funded
project, if such relocation is not funded
by the United States;

(9) Relocation of a facility on a valid
existing right-of-way grant requires a
new or amended right-of-way grant in
order to comply with the law, regula-
tions or standards of public health and
safety and environmental protection
which were not in effect at the time
the original right-of-way grant or tem-
porary use permit was issued; or

(10) It is demonstrated that because
of compelling public benefits or public
services provided, or for other causes,
collection of reimbursable costs by the
United States for processing an appli-
cation, for a grant or permit would be

§2808.6

inconsistent with prudent and appro-
priate management of the public lands
and the equitable interest of the appli-
cant/holder or of the United States.

(c) The State Director may consider
a reduction or waiver of fees under this
section in determining reimbursable
costs made under §2808.3 of this title.
Said determination is a final decision
for purposes of appeal under §2804.1 of
this title. Where an appeal is filed, ac-
tions pending decision on appeal shall
be in accordance with §2808.6 of this
title.

(d) Notwithstanding a finding by the
State Director that there is a basis for
reduction of the costs required to be re-
imbursed under this subpart, the State
Director may not reduce such costs if
funds to process the application(s) or
to monitor the grant(s) or permit(s) are
not otherwise available or may delay
such decision pending the availability
of funds.

[52 FR 25808, July 8, 1987; 52 FR 34456, Sept.
11, 1987]

§2808.6 Action pending decision on
appeal.

(a) Where an appeal is filed on an ap-
plication determined under §2808.2-2(a)
of this title to be in Categories |
through 1V, an application shall not be
accepted for processing without pay-
ment of the fee for such application ac-
cording to the category determined by
the authorized officer; however, when
payment is made, the application may
be processed and, if proper, the grant
or temporary use permit issued. The
authorized officer shall make any re-
fund or other adjustment directed as a
result of an appeal.

(b) Where an appeal is filed for an ap-
plication determined under §2808.2-2(a)
of this title to be in Category V or for
a related cost reimbursement deter-
mination under §2808.3-1 (e) through (g)
or §2808.5(c) of this title, processing of
the application shall be suspended
pending the outcome of the appeal.

[52 FR 25808, July 8, 1987; 52 FR 36576, Sept.
30, 1987]

249



Pt. 2810

PART 28 10—TRAMROADS AND
LOGGING ROADS

Subpart 2812—Over O. and C. and Coos
Bay Revested Lands

Sec.

2812.0-3
2812.0-5
2812.0-6

Authority.

Definitions.

Statement of policy.

2812.0-7 Cross reference.

2812.0-9 Information collection.

2812.1 Application procedures.

2812.1-1 Filing.

2812.1-2 Contents.

2812.1-3 Unauthorized use, occupancy, or de-
velopment.

2812.2 Nature of permit.

2812.2-1 Nonexclusive license.

2812.2-2 Right of permittee to authorize use
by third parties.

2812.2-3 Construction in advance of permit.

2812.3 Right-of-way and road use agreement.

2812.3-1 Rights over lands controlled by ap-
plicant.

2812.3-2 Other roads and rights-of-way con-
trolled by applicant.

2812.3-3 Form of grant to the United States,
recordation.

2812.3-4 Where no road use agreement is re-
quired.

2812.3-5 Use by the United States and its li-
censees of rights received from a per-
mittee.

2812.3-6 Duration and location of rights
granted or received by the United States.

2812.3-7 Permittee’s agreement with United
States respecting compensation and ad-
justment of road use.

2812.4 Arbitration and agreements.

2812.4-1 Agreements and arbitration be-
tween permittee and licensee respecting
compensation payable by licensee to per-
mittee for use of road.

2812.4-2 Compensation payable by United
States to permittee for use of road.

2812.4-3 Agreements and arbitration be-
tween permittee and licensee respecting
adjustment of road use.

2812.4-4 Arbitration procedure.

2812.5 Payment to the United States, bond.

2812.5-1 Payment required for O. and C. tim-
ber.

2812.5-2 Payment to the United States for
road use.

2812.5-3 Bonds in connection with existing
roads.

2812.6 Approval and terms of permit.

2812.6-1 Approval.

2812.6-2 Terms and conditions of permit.

2812.7 Assignment of permit.

2812.8 Cause for termination of permittee’s
rights.

2812.8-1 Notice of termination.

2812.8-2 Remedies for violations by licensee.

43 CFR Ch. Il (10-1-99 Edition)

2812.8-3 Disposition of property on termi-
nation of permit.
2812.9 Appeals.

AUTHORITY: 43 U.S.C. 1181a, 1181b, 1732, 1733,
and 1740.
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SOURCE: 35 FR 9638, June 13, 1970, unless
otherwise noted.

§2812.0-3 Authority.

Sections 303 and 310 of the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1732, 1733, and 1740), and
the Act of August 28, 1937 (43 U.S.C.
118la and 1181b), provide for the con-
servation and management of the Or-
egon and California Railroad lands and
the Coos Bay Wagon Road lands and
authorize the Secretary of the Interior
to issue regulations providing for the
use, occupancy, and development of the
public lands through permits and
rights-of-way.

[54 FR 25855, June 20, 1989]

§2812.0-5 Definitions.

Except as the context may otherwise
indicate, as the terms are used in this
paragraph:

(a) Bureau means Bureau of Land
Management.

(b) Timber of the United States or fed-
eral timber means timber owned by the
United States or managed by any agen-
cy thereof, including timber on allot-
ted and tribal Indian lands in the O.
and C. area.

(c) State Director means the State Di-
rector, Bureau of Land Management, or
his authorized representative.

(d) Authorized Officer means an em-
ployee of the Bureau of Land Manage-
ment to whom has been delegated the
authority to take action.

(e) O. and C. lands means the Re-
vested Oregon and California Railroad
and Reconveyed Coos Bay Wagon Road
Grant Lands, other lands administered
by the Bureau under the provisions of
the act approved August 28, 1937, and
the public lands administered by the
Bureau of Land Management which are
in Oregon and in and west of Range 8
E., Willamette Meridian, Oregon.
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(f) Tramroads include tramways, and
wagon or motor-truck roads to be used
in connection with logging, and the
manufacturing of lumber; it also in-
cludes railroads to be used principally
for the transportation, in connection
with such activities, of the property of
the owner of such railroad.

(g) Management means police protec-
tion, fire presuppression and suppres-
sion, inspection, cruising, reforesting,
thinning, stand improvement,
inventorying, surveying, construction
and maintenance of improvements, dis-
posal of land, the eradication of forest
insects, pests and disease, and other ac-
tivities of a similar nature.

(h) Licensee of the United States is,
with respect to any road or right-of-
way, any person who is authorized to
remove timber or forest products from
lands of the United States, or to re-
move timber or forest products from
other lands committed by a coopera-
tive agreement to coordinated adminis-
tration with the timber of the United
States over such road or right-of-way
while it is covered by an outstanding
permit, or while a former permittee is
entitled to receive compensation for
such use under the provisions of these
regulations. A licensee is not an agent
of the United States.

(i) Direct control of a road, right-of-
way, or land, by an applicant for a per-
mit hereunder means that such appli-
cant has authority to permit the
United States and its licensees to use
such road, right-of-way of land in ac-
cordance with this paragraph.

(J) Indirect control of a road, right-of-
way, or land, by an applicant here-
under means that such road, right-of-
way, or land, is not directly controlled
by him but is subject to use by him or
by:

(1) A principal, disclosed or undis-
closed, of the applicant; or

(2) A beneficiary of any trust or es-
tate administered or established by the
applicant; or

(3) Any person having or exercising
the right to designate the immediate
destination of the timber to be trans-
ported over the right-of-way for which
application is made; or

(4) Any person who at any time has
owned, or controlled the disposition of
the timber to be transported over the

§2812.0-6

right-of-way applied for, and during the
24 months preceding the filing of the
application has disposed of such owner-
ship or control to the applicant or his
predecessor, under an agreement re-
serving or conferring upon the grantor
the right to share directly or indirectly
in the proceeds realized upon the
grantee’s disposal to third persons of
the timber or products derived there-
from or the right to reacquire owner-
ship or control of all or any part of the
timber prior to the time when it under-
goes its first mechanical alteration
from the form of logs; or

(5) Any person who stands in such re-
lation to the applicant that there is
liable to be absence of arm’s length
bargaining in transactions between
them relating to such road, rights-of-
way, or lands.

§2812.0-6 Statement of policy.

(a) The intermingled character of the
0. and C. lands presents peculiar prob-
lems of management which require for
their solution the cooperation between
the Federal Government and the own-
ers of the intermingled lands, particu-
larly with respect to timber roads.

(b) It is well established that the
value of standing timber is determined
in significant part by the cost of trans-
porting the logs to the mill. Where
there is an existing road which is ade-
quate or can readily be made adequate
for the removal of timber in the area,
the failure to make such road available
for access to all the mature and over-
mature timber it could tap leads to
economic waste. Blocks of timber
which are insufficient in volume or
value to support the construction of a
duplicating road may be left in the
woods for lack of access over the exist-
ing road. Moreover, the duplication of
an existing road reduces the value of
the federal and other timber which is
tapped by the existing road.

(c) It is also clear that the Depart-
ment of the Interior, which is respon-
sible for the conservation of the re-
sources of the O. and C. lands and is
charged specifically with operating the
timber lands on a sustained-yield basis,
must have access to these lands for the
purpose of managing them and their re-
sources. In addition, where the public
interest requires the disposition of
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Federal timber by competitive bidding,
prospective bidders must have an op-
portunity to reach the timber to be
sold. Likewise, where other timber is
committed by cooperative agreement
to coordinated administration with
timber of the United States, there
must be access to both.

(d) Accordingly, to the extent that in
the judgment of the authorized officer
it appears necessary to accomplish
these purposes, when the United
States, acting through the Bureau of
Land Management, grants a right-of-
way across O. and C. lands to a private
operator, the private operator will be
required to grant to the United States
for use by it and its licensees:

(1) Rights-of-way across lands con-
trolled directly or indirectly by him;

(2) The right to use, to the extent in-
dicated in §§2812.3-5 and 2812.3-6, any
portions of the road system or rights-
of-way controlled directly or indirectly
by the private operator which is ade-
quate or can economically be made
adequate to accommodate the probable
normal requirements of both the oper-
ator and of the United States and its li-
censees, and which form an integral
part of or may be added to the road
system with which the requested right-
of-way will connect;

(3) The right to extend such road sys-
tem across the operator’s lands to
reach federal roads or timber; and

(4) In addition, in the limited cir-
cumstances set forth in §2812.3-2 of this
subpart the right to use certain other
roads and rights-of-way. The permit
will describe by legal subdivisions the
lands of the operator as to which the
United States receives rights. In addi-
tion, the extent and duration of the
rights received by the United States
will be specifically stated in the permit
and ordinarily will embrace only those
portions of such road system, rights-of-
way and lands as may be actually need-
ed for the management and removal of
federal timber, or other timber com-
mitted by a cooperative agreement to
coordinated administration with tim-
ber of the United States.

(e) When the United States or a li-
censee of the United States uses any
portion of a permittee’s road system
for the removal of forest products, the
permittee will be entitled to receive

43 CFR Ch. Il (10-1-99 Edition)

just compensation, including a fair
share of the maintenance and amorti-
zation charges attributable to such
road, and to prescribe reasonable road
operating rules, in accordance with
§§2812.3-7 to 2812.4-4.

(f) As some examples of how this pol-
icy would be applied in particular in-
stances, the United States may issue a
permit under subpart 2812 without re-
questing any rights with respect to
roads, rights-of-way or lands which the
authorized officer finds will not be re-
quired for management of or access to
Federal timber, or timber included in a
cooperative agreement. Where, how-
ever, the authorized officer finds that
there is a road controlled directly or
indirectly by the applicant, which will
be needed for such purposes and which
he finds either has capacity to accom-
modate the probable normal require-
ments both of the applicant and of the
Government and its licensees, or such
additional capacity can be most eco-
nomically provided by an investment
in such road system by the Govern-
ment rather than by the construction
of a duplicate road, he may require, for
the period of time during which the
United States and its licensees will
have need for the road, the rights to
use the road for the marketing and
management of its timber and of tim-
ber included in a cooperative agree-
ment in return for the granting of
rights-of-way across O. and C. lands,
and an agreement that the road builder
will be paid a fair share of the cost of
the road and its maintenance. Where it
appears to the authorized officer that
such a road will not be adequate or
cannot economically be enlarged to
handle the probable normal require-
ments both of the private operator and
of the United States and its licensees,
or even where the authorized officer
has reasonable doubt as to such capac-
ity, he will not request rights over
such a road. Instead, the Bureau will
make provision for its own road system
either by providing in its timber sale
contracts that in return for the road
cost allowance made in fixing the ap-
praised value of the timber, timber
purchasers will construct or extend a
different road system, or by expending
for such construction or by extension
monies appropriated for such purposes
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